
   

UNITED STATES TAX COURT 
________________________________________ 
        ) 
SERGIO GARCIA,      ) 
        ) 
  Petitioner,    ) 
        ) 
  v.      ) Docket No.  
        ) 
COMMISSIONER OF INTERNAL REVENUE,  ) 
        ) 
  Respondent.    ) 
________________________________________) 
 

PETITION 

 Pursuant to Tax Ct. R. 34, Sergio Garcia (“Garcia”) hereby 

petitions for a redetermination of the deficiency in tax for the 

taxable years ended December 31, 2003 (“2003”), and December 31, 

2004 (“2004”), as set forth by the Respondent, Commissioner of 

Internal Revenue (the “Commissioner”), in his Notice of Defi-

ciency dated March 17, 2010 (Symbols AP:FE:MIA:MRC) (the “Notice 

of Deficiency”).  As a basis for this proceeding, Garcia alleges 

as follows: 

1. Petitioner.  Garcia is a resident of Switzerland with his 

home address at Inmueble Augusta 12, Cranssursierre CH3963, 

Switzerland.  Garcia’s taxpayer identification number is pro-

vided on Form 4.  Garcia is a non-resident of the United States 

for tax purposes and timely filed Form 1040NR, U.S. Nonresident 

Alien Income Tax Return, for 2003 and 2004 with the Internal 

Revenue Service Center in Philadelphia, Pennsylvania, 19255-102. 
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2. Notice of Deficiency.  The Notice of Deficiency upon 

which this Petition is based was, on information and belief, 

mailed to Garcia on or about March 17, 2010.  A copy of the No-

tice of Deficiency is attached hereto as “Exhibit A.”  The No-

tice of Deficiency was issued by the Commissioner through his 

representatives located in Miami, Florida. 

3. Amounts in Dispute.  In the Notice of Deficiency, the 

Commissioner determined deficiencies in Garcia’s income tax for 

2003 in the amount of $930,248.00 and for 2004 in the amount of 

$789,518.00.  The portion of the deficiency that is primarily in 

dispute relates to the Commissioner’s determination to increase 

Garcia’s “Schedule C Gross Receipts” for 2003 by the amount of 

$3,204,844.00 and for 2004 by the amount of $3,003,491.00.  The 

balance of the deficiency relates to previously agreed matters 

that are not disputed as part of this Petition, except as other-

wise set forth herein. 

4. Assignments of Error.  The Commissioner’s disputed deter-

mination of Garcia’s income tax for 2003 and 2004 is based on 

the following errors: 

4.a. Income from Endorsement Contracts.  Garcia and 

Even Par LLC, a Delaware limited liability company (“Even Par”), 

entered into an endorsement agreement with TaylorMade Golf Com-

pany, Inc., headquartered in Carlsbad, California, and doing 

business as Taylor Made adidas Golf Company (“Taylor Made”), ef-
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fective January 1, 2003.  The Commissioner erred by treating all 

of the Taylor Made payments to Garcia and Even Par in 2003 and 

2004 as “personal service income” and by failing to treat a por-

tion of the Taylor Made payments as “royalty income.” 

4.b. Computational Adjustments.  As a result of the 

Commissioner’s errors set forth in paragraph 4.a, which are in-

corporated herein by reference, computational adjustments will 

be necessary, including adjustments to Garcia’s deductions for 

certain management fees that he paid in 2003 and 2004.    

5. Supporting Facts.  The facts upon which Garcia relies as 

the basis for this Petition are as follows: 

5.a. Sergio Garcia, Professional Golfer, “Global Icon.”  

Garcia is one of the top professional golfers in the world and 

plays on the Professional Golf Association (“PGA”) Tour and the 

European Tour.  He is a widely recognized and popular profes-

sional golfer.  

5.a.1. The Career.  Garcia began playing profes-

sional golf at the age of 19.  His nickname is “El Nino.”  Gar-

cia has won 15 PGA Tour and European Tour tournaments since 

1999.  Since 2000, Garcia has consistently ranked among the top 

golfers in the world.  In 2001, 2002, 2004, 2005, and 2008, Gar-

cia ranked among the top seven golfers in the world, reaching as 

high as second in 2008.  In 2003, Garcia’s ranking was 36th in 
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the world, which is among his lowest rankings during his profes-

sional career. 

5.a.1.A. The Image.  Throughout his career, 

Garcia has endorsed a wide range of companies and their prod-

ucts.  His name, image, and likeness have been used in many 

ways, including commercial advertising, print media, television, 

movies, and the Internet.  Some of the companies and products 

that Garcia has endorsed over the years include: Bolle sun-

glasses; Bushnell rangefinders; Carbite Putterball training 

aids; MBNA (credit card) signed memorabilia; MDI Lottery Games; 

Michelob Ultra beer; Microsoft software games; Mission Skincare 

lip balms and sunscreens; MOS Design calendars; Omega watches; 

Phiten titanium necklaces, bracelets, tapes, and titanium-

containing body massage lotion/cream such as E-Lotion and E-

Cream; Polaris real estate resorts; Porven Ceramic Tiles; Swatch 

watches; a 20th Century Fox movie; Upper Deck trading cards; 

various golf video games (powerplaydirect.com, Nokia, and 

Gameloft, e.g.); a Warner Books instructional golf book; and 

Winning Edge Designs golf club head covers. 

5.a.1.B. Personal Appearances.  Garcia regu-

larly is sought after to appear as a sponsor or to attend cer-

tain golf tournaments or media events around the world.  

5.a.2. The Taylor Made Agreement.  On October 8, 

2002, Garcia entered into an endorsement agreement with Taylor 
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Made.  Taylor Made is engaged in the manufacture, distribution 

and sale of golf products (e.g., clubs, balls, bags, gloves, 

shoes, headwear, and other golf equipment and accessories). Pur-

suant to the October 8, 2002, endorsement agreement, Taylor Made 

contracted for the exclusive right and license to utilize Gar-

cia’s name and likeness in connection with the advertisement, 

promotion, and sale of its golf products, along with certain, 

limited commitments to personal services in connection with pro-

moting such Taylor Made golf products.  The original agreement 

was amended on August 21, 2003, to include Even Par, and certain 

schedules of the agreement were further amended and replaced by 

letter agreement on January 16, 2004.  The parties agreed that 

the original agreement, and its amendments, would be effective 

as of January 1, 2003 (collectively, the “Taylor Made Agree-

ment”). 

5.a.2.A. Endorsement Rights.  Pursuant to the 

Taylor Made Agreement, Taylor Made was granted, for the period 

of the contract and throughout the entire world, an exclusive 

right and license to use, reproduce, copy, translate, distrib-

ute, disseminate, display, publish, broadcast and transmit, ex-

hibit and otherwise fully exploit the Endorsement (as defined in 

the Taylor Made Agreement and described in detail below), either 

alone or in conjunction with other materials, in connection with 

the advertisement, promotion, and sale of certain Taylor Made 
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products.  Subject to the terms of the Taylor Made Agreement, 

Taylor Made also has the unqualified and exclusive right and li-

cense to advertise and disseminate the fact that Garcia uses 

and/or wears any of the endorsed Taylor Made products throughout 

the entire world.  These rights extend to all media, including, 

without limitation, the Internet, newspapers, magazines, Taylor 

Made and its affiliates’ and retailers’ catalogs and other pro-

motional materials, and other printed media, film, videotape, 

television, satellite, audio tape, digital media, and other com-

munication media. 

5.a.2.B. The Endorsement.  As defined in the 

Taylor Made Agreement, the “Endorsement” means the name, any 

nickname, initials, autograph, facsimile signature, photograph, 

digital image, video, portrait, likeness, vocal statements 

and/or endorsement of Garcia and any words, symbols, images, 

pictures, drawing, digital, graphic, or other representations 

that identify Garcia or are associated with Garcia’s identity 

whether then-existing or later created. 

5.a.2.C. Garcia’s Obligations.  Garcia has 

certain individual obligations pursuant to the terms of the Tay-

lor Made Agreement.  For example, Garcia “shall use reasonable 

efforts” to promote the endorsed Taylor Made products throughout 

the world and “shall assume his role as a Global Icon and shall 

diligently carry, wear and play, as applicable, in all golf 
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tournaments and in all other professional or personal golf play, 

practice or instruction and when engaging in any other golf-

related activities” the certain endorsed Taylor Made products.  

Garcia also is required to participate in a certain number of 

“service days” and “personal appearances” under the Taylor Made 

Agreement.  Generally, “service days” include appearances to 

pose for television commercials, print advertisements, point-of-

purchase materials, and photographs and to otherwise assist Tay-

lor Made in the preparation of its advertising and promotional 

materials.  “Personal appearances” include promotional appear-

ances such as attending trade shows, sales meeting, sports con-

ferences, press launches, and similar promotional events.  Each 

“service day” and “personal appearance” is between four and 

eight hours in length, not including travel time.  Garcia is re-

quired to be available for a combined total of twelve “service 

days” and “personal appearance” days per contract year. 

5.a.2.D. The Endorsed Products.  The endorsed 

Taylor Made products under the Taylor Made Agreement include the 

following: (i) at least 12 Taylor Made golf clubs; (ii) Taylor 

Made golf balls and Taylor Made golf gloves bearing an endorsed 

mark designated by Taylor Made; (iii) a Taylor Made staff golf 

bag bearing endorsed marks; (iv) headwear exclusively bearing 

the endorsed marks as designated in the Taylor Made Agreement; 

(v) certain adidas Golf apparel (including shirts, sweaters, 
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sweatshirts, vests, trousers, outerwear, and athletic clothing); 

and (vi) current adidas Golf “3 stripe” footwear (or other cur-

rent-endorsed product styles designated by Taylor Made). 

5.a.2.E. Allocation Methodology.  As part of 

the negotiations between Taylor Made, Garcia, and Even Par, the 

parties determined that the financial portion of the Taylor Made 

Agreement should be allocated between the portion related to 

Garcia’s personal services (the “Services Component”) and the 

portion related to Taylor Made’s right to use Garcia’s name, 

likeness, and other intellectual property rights around the 

world (the “Royalty Component”) both inside and outside the 

United States.  Garcia filed his 2003 and 2004 Federal income 

tax returns in accordance with that arm’s length allocation be-

tween the Services Component and the Royalty Component.  

THE COMMISSIONER’S POSITION 

5.a.3. In the Notice of Deficiency, the Commis-

sioner rejected the income allocation to which Garcia and Taylor 

Made agreed in the Taylor Made Agreement and, in reliance on 

which, Garcia filed his 2003 and 2004 Federal income tax re-

turns.  Instead, the Commissioner deemed the Taylor Made pay-

ments to be “personal service income” and allocated the entire 

amount to the Services Component of the Taylor Made Agreement.  

The Commissioner, thus, rejected the treatment of the Taylor 

Made payments, in whole and in part, to be “royalty income” and 
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refused to allocate any amount to the Royalty Component of the 

Taylor Made Agreement.  

5.a.4. The Commissioner’s Determinations Are Not 

Supported in Law or in Fact.  The Commissioner’s determination 

that the entire amount paid by Taylor Made is personal service 

income and not royalty income is contrary to the applicable tax 

treaties and is not supported by the facts.  The Commissioner 

failed to consider what Garcia, Even Par, and Taylor Made agreed 

to during their arm’s length negotiations and failed to respect 

the legal and enforceable rights Taylor Made received pursuant 

to the Taylor Made Agreement.   

5.b. Computational Adjustments.  As an affirmative mat-

ter, any adjustment to the allocation between personal service 

income and royalty income will require a correlative adjustment 

to the amount of Garcia’s deductions for certain management fees 

attributable to endorsement income from the Taylor Made Agree-

ment, along with other correlative adjustments.  Garcia also pe-

titions for a redetermination of the deficiency with respect to 

those matters as well.  

 WHEREFORE, Garcia requests that this Court hear this pro-

ceeding and determine that the deficiencies in tax determined by 

the Commissioner for 2003 and 2004 are erroneous and that there 

are no deficiencies in Garcia’s income taxes for 2003 and 2004. 
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Garcia requests further that this Court grant such other and 

further relief to Garcia as this Court may deem proper. 

 






