
1 Specific written objections may be filed in accordance with 28 U.S.C. § 636, and Rule 6.02, Local
Rules, M.D. Fla., within ten (10) days after service of this report and recommendation.  Failure to file timely
objections shall bar the party from a de novo determination by a district judge and from attacking factual findings
on appeal.

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

OCALA DIVISION

UNITED STATES OF AMERICA

v. 5:06-cr-22-Oc-10GRJ     

WESLEY TRENT SNIPES
_____________________________________________

REPORT AND RECOMMENDATION1

Pending before the Court on an Order of Reference (Doc. 456) is the United

States’ Bill Of Costs (Doc. 449) and subsequently Amended Bill Of Costs. (Doc. 484.) 

Defendant filed a response in opposition to the Bill Of Costs (Doc. 478) and the United

States filed a reply to the response.  (Doc. 483.)  For the reasons discussed below, it is

respectfully RECOMMENDED that the Judgment as to Wesley Trent Snipes (Doc. 458)

should be amended to include costs against him in the amount of $217,363.75.

I.   BACKGROUND

After a three-week trial, Defendant Wesley Trent Snipes was convicted of three

misdemeanor counts of willful failure to file a federal income tax return for the years

1999 (Count III), 2000 (Count IV) and 2001 (Count V) in violation of 26 U.S.C. §7203.

(Doc. 417.)  Mr. Snipes was acquitted of two felony counts – conspiracy to defraud the

United States in violation of 18 U.S.C. §371 (Count I) and presenting a false claim

against the United States in violation of 18 U.S.C. §287 (Count II)– and three additional

misdemeanor counts of failure to file an income tax return for the years 2002 (Count VI),



2 The United States has not filed a bill of costs against the other defendants.   Snipes’ co-defendants
were not convicted of Title 26 offenses, such as §7203, which provide for the mandatory imposition of costs of
prosecution.

3 Section 7203 provides in pertinent part:
Any person . . . [who willfully fails to file a return, supply information, or pay tax required by law]
shall, in addition to other penalties provided by law, be guilty of a misdemeanor and, upon
conviction thereof, shall be fined not more than $25,000 ($100,000 in the case of a corporation),
or imprisoned not more than 1 year, or both, together with the costs of prosecution.

4 See United States v. Palmer, 809 F.2d 1504, 1506 (11th Cir. 1987)(“[t]he statute’s grammatical
structure and use of the word ‘shall’ compel the conclusion that the costs of prosecution penalty is mandatory.”)
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2003 (Count VII) and 2004 (Count VIII).  The two co-defendants, Eddie Ray Kahn and

Douglas Rosile were convicted of the two felony counts. (Docs. 418-19.)  On May 1,

2008, the Court entered Judgment against Mr. Snipes. (Doc. 458.)

The United States has filed a verified Amended Bill of Costs (Doc. 484)

requesting that the cost of prosecution in the sum of $217,363.75 should be assessed

against Mr. Snipes, which costs include $2,456.40 for daily trial transcripts; $193,716.98

for scanning, printing and numbering documents; $21,052.19 for witnesses; and

$138.18 for certification and copying of trial exhibits.  The Assistant United States

Attorney attests that the costs were necessarily incurred, that the services for which

fees have been charged were actually and necessarily performed and that the costs

were reasonable and necessary to the proof of the counts for which Mr. Snipes was

convicted.2

II.   DISCUSSION

Pursuant to 26 U.S.C. §7203,3 the statute under which Mr. Snipes was convicted,

the assessment of costs is mandatory upon conviction.4 Absent explicit statutory or



5 See Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 445 (1987); Goodwall Construction Co.
v. Beers Construction Co., 824 F.Supp. 1044, 1062 (N.D. Ga. 1992).

6 See Goodwall Construction Co., 824 F.Supp. at 1064; see also, J.T. Gibbons, Inc. v. Crawford Fitting
Co., 760 F.2d 613, 615-16 (5th Cir. 1985).

7 See Goodwall Construction Co., 824 F.Supp. at 1064.
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contractual authorization to the contrary, federal district courts may tax as costs only

those expenses listed in 28 USC §1920.5

A. Fees for Daily Transcripts

Pursuant to §1920(2), fees of the court reporter may be taxed as costs “for all or

any part of the stenographic transcript necessarily obtained for use in the case.”   Costs 

for daily copies of the trial transcript may be recovered where the transcripts are

“indispensable” – i.e.,  the transcripts were not obtained primarily for the convenience of

the attorneys, but were necessarily obtained for use in the case.6  Factors to be

considered are the complexity of the issues tried, the length of the trial, and whether the

attorneys are required to submit briefs and proposed findings to the court during trial.7

Here, the United States has attested in its verified Amended Bill of Costs (Doc.

484) that the transcript costs were reasonable and necessary to prove Mr. Snipes’

counts of convictions.  Mr. Snipes’ argument that these daily transcripts were not

“indispensible”, but rather a mere convenience for the lawyers, is belied by the fact that

Mr. Snipes’ counsel was the first to order the daily transcripts.   The government

represents that it ordered the transcripts so that it would be on equal footing with the

defense.  Indeed, the parties relied on the transcripts  throughout this fairly complex

three-week trial – during cross examination, in making argument to the Court, and in



8  Without citing any authority, Mr. Snipes argues that daily transcripts are particularly unnecessary and
an unreasonable expense to prove a misdemeanor offense.

9  Section 1920(3) also authorizes the taxation of costs for “fees and disbursements for printing and
witnesses.”

10  See Desisto College, Inc. v. Town of Howey-In-The-Hills, 718 F.Supp. 906, 913 (M.D. Fla. 1989),
not followed on other grounds by EEOC v. W&O, Inc., 213 F.3d 600 (11th Cir. 2000.)

11 See id.

12 See American Key Corp. v. Cumberland Assoc., 102 F.R.D. 496, 499 (N.D. Ga. 1984.)
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preparation for closing arguments -- and during sentencing.8  Accordingly, because the

daily transcripts were necessarily obtained for use in the proof of Mr. Snipes’ counts of

conviction and the requested fees are reasonable, the Court finds that the $2,456.00 in

fees for daily transcripts are properly taxable.

B. Fees For Scanning, Printing and Numbering of Documents

Section 1920(4) authorizes the taxation of costs for “copies of papers necessarily

obtained for use in the case.”9  Copies attributable to discovery, copies of pleadings,

correspondence, documents tendered to the opposing party, copies of exhibits, and

documents prepared for the Court’s consideration are recoverable.10 However, copies

obtained only for the convenience of counsel are not recoverable.11  The test is not

whether the copies were actually introduced into evidence but whether they were

necessarily obtained for use in the case.12

Here, the United States requests the assessment of fees for “scanning, printing,

and numbering of documents” in the amount of $193,716.98.  Mr. Snipes contends that

the government has failed to show that these copying costs were reasonable and



13 In the civil context, courts have recognized that the burden of proof may be placed on the prevailing
party as to certain costs which are matters within the exclusive knowledge of the prevailing party, such as
photocopying costs.  See Helms v. Wal-Mart Stores, Inc., 808 F.Supp. 1568, 1570 (N.D. Ga. 1992); Desisto
College v. Town of Howey-in-the-Hills, 718 F.Supp. 906, 910 n. 1 (M.D. Fla. 1989) not followed on other
grounds by EEOC v. W&O, Inc., 213 F.3d 600 (11th Cir. 2000.)   Even assuming that the government bears the
burden of proof, as discussed above, it has met this burden. 

14 See Doc. 483 at 3.

15 See id. at 3-4.

16 Id. at 3.
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necessary to prove Mr. Snipes’ violations of §7203.13  In its Reply, the government

represents that these costs were incurred solely for the services of an outside vendor

that scanned, numbered, and printed one numbered hard copy of records

(approximately 260 boxes) seized from the offices of American Rights Litigators

(“ARL.”)14   The government further represents that given the massive volume of

documents it would not have been reasonable or cost-effective for the government to do

the copying in-house or for the defendant to make his own copies, and that doing so

would have significantly delayed the discovery process and could have created a myriad

of problems.15

With respect to Mr. Snipes’ concerns regarding charges on the invoices for

“miscellaneous blowback”, the government explains that these were charges “by the

vendor for printing one numbered hard copy of the records, which was necessary as a

discovery reference copy” and this copy “was not used for the convenience of the

attorneys or agents of the United States.”16  In the Court’s view retention of a discovery

reference copy where documents are produced with bates numbers is not only

reasonable but essential. Indeed, without a discovery reference copy a party producing

bates numbered documents would be unable to provide evidence that a particular



17 These disks were the subject of at least one motion filed by Mr. Snipes’ counsel.  See  Doc. 321
(Joint Motion By All Co-Defendants For A Continuance Based On Newly Discovered 1.6 Million Or More Pages
Of Discovery.)

18 See United States E.E.O.C. v. W&O, Inc., 213 F.3d 600, 623 (11th Cir. 2000).
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document had been produced in the event a dispute developed concerning production

of the document. As it turned out if the government had failed to maintain a discovery

reference copy in this case it would have been highly problematic in view of the many

disputes that arose during the course of trial with regard to identifying and cross

referencing a number of the documents produced by the government. 

While the government has not identified each document produced, there is no

real dispute about which documents are at issue – i.e., the documents contained in

approximately 260 boxes seized from ARL, all of which were discoverable under Rule

16(a)(1)(E), Fed .R. Crim. P.  Consistent with its discovery obligations, the government

provided disks containing the scanned and numbered documents during discovery free

of charge. However, because Mr. Snipes’ counsel was not satisfied with the disk

format,17  the government had these voluminous records scanned, printed and

numbered.  Because these copies were required to be produced as part of the

government’s discovery obligation – and were not for general copying costs or for the

convenience of counsel -- the costs are properly recoverable under §1920(4).18

Mr. Snipes alternatively argues that the government failed to allocate these

copying costs across the counts for which Mr. Snipes was acquitted.  Mr. Snipes’

argument misinterprets the standard in situations, as here, were a defendant is

convicted of some but not all of the counts in an indictment. In Palmer the Eleventh

Circuit stated that “a defendant convicted on fewer than all the counts of an indictment



19 United States v. Palmer, 809 F.2d 1504 (11th Cir. 1987)(citations omitted.).  Mr. Snipes argues that
“[e]ven the much lower amount [of costs] sought in [United States v. Palmer], which is about 20% of the costs
the government seeks against Mr. Snipes was held to be error because it included costs that were properly
allocable to three acquitted felony tax evasion counts.” Doc. at 6.   However, in Palmer, the government
conceded that the costs assessed by the trial court improperly included costs attributable to counts for which
the defendant was acquitted.  See Palmer, 809 F.2d at 1509.  Because there was a factual dispute as to which
costs were improperly included, the Eleventh Circuit remanded because “[t]he district court is the proper fact-
finder to determine which of the costs incurred by the prosecution were reasonable and necessary to prove
Palmer’s violation of §7203.”  Accordingly, Palmer is factually and procedurally distinguishable from the instant
case.

20 Palmer, 809 F.2d at 1508-09;  U.S. v. Hiland, 909 F.2d 1114, 1141 (8th Cir. 1990)(“[t]he court may
not, however, assess costs attributable solely to the prosecution of counts on which the defendant was
acquitted.”)
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cannot be properly taxed with the costs of the counts on which he was acquitted or

otherwise discharged.”19 Palmer does not, however, require that the costs must be

attributed solely to the prosecution of the convicted counts. Rather, Palmer only

mandates that costs attributable solely to the acquitted counts cannot be taxed.20  Thus,

contrary to the view of Mr. Snipes there is no requirement to allocate costs across the

board for counts on which a defendant was convicted and for counts on which a

defendant was acquitted. The only requirement is that the costs of prosecution must be

necessary and attributable to the counts of conviction, even if the costs are also

relevant to the counts for which the defendant was acquitted. 

The costs for copying documents sought by the government relate to documents

that the government was obligated to produce under Rule 16(a)(1)(E) of the Federal

Rules of Criminal Procedure even if Mr. Snipes had only been charged with the counts

for which he was convicted.  Rule 16(a)(1)(E) requires the government to permit the

Defendant to inspect and copy documents which are “material to preparing the

defense.”  Prior to the commencement of trial in this case Mr. Snipes’ trial team

vigorously pressed for production of the volumes of documents obtained through the



21 Doc. 252, p. 4.

22 See, Doc. 145, pp. 14-17 (“Wesley Trent Snipes’ Motion To Dismiss All Counts In The Indictment”).
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execution of a search warrant from the headquarters of ARL. Mr. Snipes’ counsel

affirmatively sought “all information related to ARL and GLGM clients because they are

similarly situated persons” asserting that he was entitled to this information to

investigate and prepare a defense.21  Notably, these documents were necessary to the

preparation of the defense not only for the felony charges but also for preparation of the

defense for the  misdemeanor failure to file charges in view of the fact that the United

States was required to prove willfulness as an element of each of the charged offenses

- including the misdemeanor failure to file charges. Moreover, these documents were

referenced early-on in the case by Snipes’ counsel with regard to Defendant’s failed

selective prosecution defense, which was aimed solely at the failure to file counts.22

Consequently, the government would have been required to provide all of these

documents to Mr. Snipes, and would have incurred the same costs to do so, even if Mr.

Snipes only had been charged with the three misdemeanor counts for which he was

convicted, and regardless of the prosecution of his co-defendants.

Accordingly, because the copying costs were reasonable and necessary to prove

the violations for which Mr. Snipes was convicted - and were not solely attributable to

the prosecution of counts on which Mr. Snipes was not convicted - the costs are

recoverable by the government as part of the cost of prosecution.  The government is,

therefore, entitled to recover the sum of $193,716.99 for the costs for scanning, printing

and numbering of documents.



23  After reviewing Mr. Snipes’ response and the cited case law, the United States withdrew its claim
for $41,586.69 for fees paid to its expert witness Gus Lesnevich and then filed its Amended Bill of Costs,
reflecting this change.  See Doc. 483 at 5.  Accordingly, the Court will not discuss in this Report and
Recommendation the costs for Gus Lesnevich.

24 See Arlington Central School District Bd of Education v. Murphy, 548 U.S. 291, 298 (2006.)

25 Palmer, 809 F.2d at 1509.
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C. Fees and Disbursements for Witnesses23

Section 1920(3) authorizes a court to “tax as costs . . . [f]ees and disbursements

for . .. witnesses.”  The recovery of witness fees under §1920 is strictly limited by §1821,

which authorizes a $40 daily attendance fee, travel reimbursement and a subsistence

allowance.24

Mr. Snipes does not argue that the requested fees are not recoverable under

§1821.   Rather, Mr. Snipes objects to the imposition of costs for the witnesses on two

principle grounds – i.e., that the testimony was not material or relevant and that the

government had failed to allocate costs to Mr. Snipes’ acquitted counts.

(1) Mike Anderson, Tanya Burgess and William Kerr

Mr. Snipes objects to the imposition of costs for Special Agent Anderson, Special

Agent Burgess and William Kerr on the ground that their testimony (or portions of their

testimony) was not relevant or material to Snipes’ counts of conviction.   “The witness

testimony presented must be more than merely relevant, the cost incurred in presenting

such evidence must be reasonable and necessary to the proof of the [counts of

conviction].”25  To support Mr. Snipes’ convictions under §7203, the government was



26 Sansone v. United States, 380 U.S. 343, 351 (1965.)

27 See Doc. 483 at 6-7.
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required to prove beyond a reasonable doubt: (1) failure to pay taxes when due; and (2)

willfulness.26

The government contends that these witnesses provided evidence that Mr.

Snipes was a tax protestor who tried to obstruct and defraud the IRS, which in turn was

evidence of his willfulness in failing to file tax returns.27  Specifically, Special Agent

Anderson introduced and testified about ARL computer records showing that Mr. Snipes

was a member of ARL and that ARL produced a $1,000,000 “Bill of Exchange” for Mr.

Snipes.  Special Agent Burgess testified about correspondence sent by Mr. Snipes to

Special Agent Graf challenging his authority to investigate Mr. Snipes and that she had

received nearly identical correspondence from a tax protestor she had previously

investigated.  Mr. Kerr testified that several “Bills of Exchange” submitted by Mr. Snipes

to the IRS in purported payment of his tax liability were fictitious financial instruments

with no economic worth.

The Court is persuaded that this testimony regarding Mr. Snipes’ intent was

relevant and material to his counts of conviction and the costs incurred in presenting the

testimony of Special Agent Anderson, Special Agent Burgess and Mr. Kerr were

reasonable and necessary to prove Mr. Snipes’ counts of conviction.  Accordingly, the

costs incurred in presenting the testimony of Special Agent Anderson, Special Agent

Burgess and William Kerr are properly taxable against Mr. Snipes.



28 In its Amended Bill of Costs, the government increased the costs for Ms. Baker from $954.90 to
$2,267.60. See Docs. 449 & 484.

29 United States v. Palmer, 809 F.2d 1504 (11th Cir. 1987)

30 Palmer, 809 F.2d at 1508-09;  U.S. v. Hiland, 909 F.2d 1114, 1141 (8th Cir. 1990)(“[t]he court may
not, however, assess costs attributable solely to the prosecution of counts on which the defendant was
acquitted.”)
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(2) Paul Crowley, Kurt Andersen, Shauna Henline, Kenneth Starr, 
Ronald Starr, Michael Canter, Carmen Baker, Raymond Coudriet, and
Craig Alexander 

Mr. Snipes objects to the imposition of costs for the testimony of Paul Crowley,

Kurt Andersen, Shauna Henline, Kenneth Starr, Ronald Starr, Michael Canter, Carmen

Baker,28 Raymond Coudriet, and Craig Alexander on the ground that there has been no

allocation of costs to Snipes’ acquitted counts.  Mr. Snipes does not argue that the

testimony of these witnesses was not relevant and material to his counts of conviction,

nor does he contend that the costs incurred in presenting their testimony were not

reasonable and necessary to prove these counts.

As discussed above, “there is no dispute that ‘a defendant convicted on fewer

than all the counts of an indictment cannot be properly taxed with the costs of the

counts on which he was acquitted or otherwise discharged.’”29  The costs incurred by

the prosecution must be reasonable and necessary to prove Mr. Snipes’ violations of

§7203, but there is no requirement that the costs must be attributed solely to the

prosecution of the convicted counts.30  Here, the government represents that there were

no witness expenditures that can be attributed solely to the acquitted counts and that

the government would have incurred the same costs even if Mr. Snipes had only been



31 See Doc. 483 at 7-8.

32 While Mr. Snipes’ counsel includes this item in the heading with fees for scanning, printing &
numbering of documents, Mr. Snipes  does not address the fees for certification and copying of trial exhibits in
the body of the response. See Doc. 478 at 6-8.
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charged with the counts of conviction.31  Because the costs of these witnesses were

reasonable and necessary to prove the violations for which Mr. Snipes was convicted,

the government was not required to allocate the costs across the other counts for which

Mr. Snipes was acquitted.

Accordingly, the fees and disbursements in the amount of $21,052.19 incurred in

presenting the testimony of Paul Crowley, Kurt Andersen, Shauna Henline, Kenneth

Starr, Ronald Starr, Michael Canter, Carmen Baker, Raymond Coudriet, and Craig

Alexander are properly taxable against Mr. Snipes.

D. Fees for Certification and Copying of Trial Exhibits

The United States requests $138.18 in costs for certification and copying of trial

exhibits.  Mr. Snipes does not specifically object to these requested costs.32  The United

States has attested that these fees were reasonable and necessary to prove Mr.

Snipes’ counts of conviction.  Because the Court agrees that these fees were

reasonable and necessary, fees in the amount of $138.18 for the certification and

copying of trial exhibits should be assessed against Mr. Snipes.

III.  RECOMMENDATION

For the reasons discussed above, the costs of prosecution requested in the 

United States’ Amended Bill Of Costs (Doc. 484) in the amount of $217,363.75 should

be assessed against Defendant, Wesley Trent Snipes and his objections (Doc. 478)

should be OVERRULED.  It is, therefore, respectfully RECOMMENDED that an
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amended judgment should be entered against Wesley Trent Snipes to include the costs

of prosecution in the sum of $217,363.75.

IT IS SO ORDERED.

DONE AND ORDERED in Ocala, Florida, on July 2, 2008.

Copies to:
The Honorable Wm. Terrell Hodges
Senior United States District Judge

All Counsel


